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Abstract 

In this chapter Meier provides an overview of the development and current 
practice of mediation in Switzerland.  When the modern mediation move-
ment came to Switzerland it met with a culture which already valued nego-
tiation and conciliation as important dispute resolution processes.  Justices 
of the Peace were integral to many civil courts and most civil actions man-
dated a settlement conference before a Justice of the Peace before the actual 
trial could be conducted.  In addition to this Switzerland also had a firmly 
established network of ombudsmen that handled complaints in administra-
tive and commercial matters and conducted investigations into disputes. 

Mediation in the classic sense is now most widely used in the field of family 
mediation.  This is supported by a change in the divorce procedure which 
since 2000 allows the parties to divorce each other without the need for a 
lengthy legal procedure if they agree on all legal and other issues such as 
child custody and support beforehand.  Typically mediations in these cases 
are conducted as co-mediations by a psychologist and a lawyer mediator. 

Mediation is also used effectively in employment and workplace settings 
where the parties to a dispute are forced to work out their differences in 
order to be able to work together in the future again.  In employment and 
workplace issues the tasks of mediators often overlap with those of organ-
izational psychologists, coaches and business advisers. 

Court-related mediation projects as well as community mediation is still in 
its infancy in Switzerland.  There has been only one project with court-
related referral in the District Court of Zurich which was only partially suc-
cessful.  Community mediation mainly deals with the problems of immigrant 
groups and their integration. 

Even though public and administrative law are deemed to be suitable for 
mediation to effectively manage disputes it has not been used very much in 
these areas.  One important project, the Zurich Airport mediation of 
2003/2004 failed because the twenty-eight stakeholder groups were unable 
to agree on a co-ordination group.  Victim-offender mediation draws a simi-
lar picture: there is a lot of initiative so far and the latest changes of the 
rules of criminal procedure have paved the way for successful victim-
offender mediation schemes for juvenile delinquents, but the numbers of 
cases that are mediated are still very low. 

A number of Swiss mediation associations have been established and pro-
vide a network of training and accreditation institutions.  Most training 
courses consist of ca. 200 contact hours and many full into the area of post-
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graduate programs.  Interestingly, even though Swiss programs train atten-
dees under a variety of different mediation paradigms, Meier notes that the 
professional background of a mediator has more influence on their style 
than the model according to which they were trained.  Fundamental princi-
ples of all Swiss mediation models include neutrality, confidentiality, volun-
tariness and the right to self-determination on behalf of the parties. 

After an initial period of distrust Swiss lawyers have now fully embraced 
mediation.  The Swiss Lawyers Association has even created their own ac-
creditation program.  In the future Meier concludes mediation in Switzer-
land will grow in its range of application as it becomes more well-known.  
To assist this process the author suggests the integration of court-related 
mediation within the justice system.  The settlement conferences conducted 
by Justices of the Peace are seen as the best option for firmly anchoring 
mediation in the court structure.  This way mediation will not replace adju-
dication but complement the dispute resolution system by providing sustain-
able agreements and quality dispute resolution. 
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1. Introduction 

This chapter deals with the development of mediation2 and conciliation from 
both theoretical and practical perspectives in Switzerland.  Conciliation has 
a long and profound tradition in Switzerland and always has enjoyed a more 
prominent role than litigation and adjudication. Opportunities to conciliate 
exist before and during court proceedings in the form of justice of the peace 
interventions, judicial settlement conferences and ombudsman services.  

In contrast to this, the modern mediation movement, which commenced ap-
proximately twenty-five years ago in the French part of Switzerland, is a 
relatively new development.  It dates back to 1989 when the first Swiss me-
diation organization, the Groupe Roman pour la Médiation Familiale. Since 
then many mediation organizations have established themselves; mediation 
law is emerging and practice is gradually developing in a number of areas.    

_________ 

2 Literature on mediation in Switzerland (a selection): H. Eiholzer, Die Streit-
beilegungsabrede: Ein Beitrag zu alternativen Formen der Streitbeilegung, na-
mentlich zur Mediation, Diss. (Fribourg: Universitätsverlag Freiburg Schweiz, 
1998); C. Bono-Hörler, Familienmediation im Bereiche von Ehetrennung und 
Ehescheidung, Eine interdisziplinäre Betrachtung unter besonderer Berücksichtigung 
der Rolle des Rechts und der Rechtsanwälte, Diss. (Zürich: 1999); C. Guy-Ecabert, 
Procédure administrative et médiation: Inscription d’un modèle procédural dans un 
contexte en mutation, Diss. (Zürich/Basel/Genf: Schulthess, 2002); P. Liatowitsch, 
“Anhang Mediation”, in Ingeborg Schwenzer (Hrsg.), Praxiskommentar Scheidungs-
recht, (Basel: Helbing & Lichtenhahn, 2000) at 977 et seq.; J. T. Peter, “Mediation: 
Ein Verfahren zur Überwindung von Einigungshindernissen”, AJP 2000 at 18 et 
seq.; I. Meier/C. Duve, “Vom Friedensrichter zum Mediator: Einführung von Media-
tion in bestehende Institutionen der Streitschlichtung”, SJZ 95 (1999) at 157 et seq.; 
R. Steiner/A. Nabholz, Ombuds-Mediation: Mediation in der öffentlichen Verwal-
tung, insbesondere durch parlamentarische Ombudsstellen in der Schweiz (Zürich: 
Schulthess, 2003); P. Bösch, “Der Nachbarstreit und dessen Beilegung, Mediation – 
ein neuer Weg”, SJZ 94 (1998) at 77 et seq.; K. Siegwart, “Umweltmediation, Nach-
haltige Verfahren zur Lösung von Umweltkonflikten”, in: B. Schindler/R. Schlauri 
(Hrsg.), Auf dem Weg zu einem einheitlichen Verfahren, (Zürich: Schulthess, 2001) 
at 327 et seq.;  “Mediation als alternative Konfliktslösungsmöglichkeit?”:, in: Veröf-
fentlichungen des Schweizerischen Instituts für Rechtsvergleichung, (Genf/ 
Lausanne: Schulthess, 1992). 
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2. Conciliation 

a) Justice of the peace and settlement conferences in court 

One of the major features of Swiss civil procedure is the important role of 
justices of the peace.  A civil action usually starts with a settlement confer-
ence led by a justice of the peace.  In most cantons this procedure is manda-
tory.  In others, though, including Freiburg, Geneva and Jura, the plaintiff 
can choose either to go directly to court or ask the justice of the peace first to 
invite the parties for a settlement conference.  Almost all justices of the 
peace are laypersons.  The justice of the peace is usually not the same judge 
who will later preside over the court, although in Berne and Jura, the same 
judge conducts the court procedure if a settlement is not found. 

For litigation between tenants and landlords there are special conciliation 
courts (Schlichtungsbehörden) in all the cantons (Article 274a OR).  The 
main objective of these courts is to encourage the parties to settle their case. 

After the filing of an action, the court usually arranges at least one settle-
ment conference during the litigation process.  A judge directs the settlement 
conference and, in the event of an unsuccessful conciliation will later form 
part of the constitution of the court. In general, these settlement conferences 
are very successful.  Justices of the peace and the special conciliation courts 
(Schlichtungsbehörden) settle approximately 40% of cases that come to con-
ciliation.  The percentage of settlements in court is more than 50%.3 

b) The institution of the ombudsman 

The other important institutions of conciliation in Switzerland are the public 
and private ombuds agencies.  The most high profile and active ombudsmen 
in the private sector are those who are working in the insurance, banking and 
travel fields.  In terms of the public ombuds agencies, those in Zurich, Win-
terthur and Berne and in the cantons of Zurich, Basel-Stadt, Basel-Land and 
Berne are the most significant. 

An ombudsman usually handles a case in the following manner: a person 
wanting to bring a complaint against an administration office or a company 
(insurance company, bank or travel agency) contacts the Ombudsman office.   
The ombudsman then contacts both parties and investigates the facts of the 
dispute and forms a view on the merits of the complaint.  If  the ombudsman 
_________ 

3 Concerning this matter, see I. Staubli, “Der Friedensrichter in der Schweiz” in: 
P.G. Mayr (ed.), Öffentliche Einrichtungen zur aussergerichtlichen Vermittlung von 
Streitigkeiten, (Wien: Manz, 1999) at 189; I. Meier, Swiss Civil Justice in Crisis, 
(Oxford: Oxford University Press, 1999) at 475 et seq. 
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reaches the conclusion that the complaint is substantiated s/he will propose a 
solution to the opposite party.  Only in a minority of cases will the ombuds-
man invite the parties together for a joint meeting.  In terms of settling dis-
putes, ombudsman agencies enjoy a high success rate.4 

Recently efforts have been made to introduce mediation into the traditional 
forms of conciliation such as ombudsman services.5 As a result of these ef-
forts, the ombudsman of the city of Zurich now offers mediation services in 
suitable cases as an alternative to the typical one-way procedure.6  

3. Scope and Significance of Mediation in Switzerland 

This section focuses on mediation developments and practice throughout 
Switzerland. 

a) Family mediation 

In Switzerland the most practiced field of mediation relates to family law 
disputes (divorce cases).  The new divorce law passed in 2000 supports and 
promotes mediation insofar as a couple can now be divorced in a short pro-
cedure if both are able to negotiate and agree all the legal issues including, 
division of property, child support, child custody. Only if the parties cannot 
reach agreement on the legal issues will they have to go through the court 
procedure. However, the actual number of mediation procedures in divorce 
cases is difficult to calculate due to the lack of statistical data, though the 
anecdotal evidence suggests that the percentage of mediated cases is still 
much less than 10% of all divorce cases in Switzerland. 

There are mediators who are specialized in family mediation in all Swiss 
cantons.  Typically family mediations are conducted as co-mediations in-
volving both a lawyer and a psychologist as co-mediators.  In the canton of 

_________ 

4 On the success of private ombuds agencies see I. Meier, “Streitbeilegung im bilater-
alen Konsumentenstreit: Auf der Suche nach dem optimalen gerichtlichen und 
aussergerichtlichen Verfahren zur Streitbeilegung im Konsumentenrecht”, in: Jahr-
buch des Schweizerischen Konsumentenrechts (JKR 1999) at 54. 

5 I. Meier & C. Duve, “Vom Friedensrichter zum Mediator, Einführung von Mediation 
in bestehende Institutionen der Streitschlichtung”, (1999) SJZ 95 at 160 et seq. 

6 These mediation services began in 2002: see the prospectus of the ombudsman of 
Zurich. Under the title “Vermittlung in Konflikten” one reads: “The ombudsman 
supports you in conflicts by his competence to find a satisfying agreement for both 
parties with the local authorities. In some cases the ombudsman can make use of the 
mediation process”. 



Switzerland 

 7 

Zurich there are also public agencies, which offer pro bono family mediation 
services for low income disputants.   

b) Mediation in public and private organizations 

Mediation of disputes between employees of private companies or public 
agencies is also a significant area of practice.  Mediation is favored in this 
sector as workplace disputes typically involve many personal and psycho-
logical factors.  The disputing parties often have little choice but to resolve 
the dispute together as future working relationships are often at risk.  There 
may also be pressure from employers to take part in mediation, or risk being 
viewed as an uncooperative employee. 

Solving conflicts in a public or private organization is not only a task for 
mediators but also for many other professionals, such as organizational psy-
chologists, coaches and other business advisers.  Therefore, mediators in this 
field typically offer other business and consulting services in addition to 
mediation. 

c) Court-related mediation 

A recent mediation project at the District Court of Zurich was established 
with the goal of determining the utility of court referrals to external media-
tors, in addition to, or in place of the traditional settlement conferences led 
by a judge.7  The initiators of the project, two Zurich lawyers, organized 
mediation weeks similar to those conducted in the USA and Australia.  The 
project was not particularly successful, as only five out of the seventy-one 
selected cases agreed to mediate, and only one of those five reached a set-
tlement.  This result appears to be due to the fact that cases were chosen in 
which the judges had previously been unsuccessful in settling and where it 
would seem both parties had no interest in maintaining a medium to long-
term relationship. This highlights the importance of referring appropriate 
matters to mediation. 

d) Neighborhood mediation/community mediation 

There are at least two projects of neighborhood mediation in Switzerland.  
The first was established in the year of 2000 in two districts of Basel, where 

_________ 

7 See on this score the final report concerning mediation in the District Court of Zu-
rich from 12th September 2001 (http://www.bezirksgericht-zh.ch/ link “Veröf-
fentlichungen”). 
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a large number of immigrants reside.  The aim of this project is to give dis-
putants in the neighborhood the opportunity to contact a voluntary worker 
with basic training in mediation instead of the police.  Since 2002, a similar 
project has been developed and supported by local churches and social or-
ganizations in Wollishofen, Zurich. In the project, sixteen mediators offer 
their services in a neighborhood center for one afternoon and evening each 
week. 

e) Mediation in public law 

In public law, mediation may be suitable in the following situations: 

- Environmental disputes arising out of large construction projects such 
as airports, highways and dumping sites; 

- Disputes among various governmental agencies, communities and 
cantons; 

- Disputes between a citizen and a public party. 

Mediation is rarely used in environmental disputes, though one major excep-
tion is the Zurich Airport mediation which took place in 2003/04. Unfortu-
nately this mediation failed as a result of the inability of the twenty-eight 
representatives of different associations to agree on the coordinating group.  
At the same time mediation is becoming more important in settling disputes 
between public agencies.  For example, disputes between the city and the 
canton of Zurich concerning the role of the police force and another about 
district heating were successfully resolved by mediation.  With the exception 
of mixed forms of mediation in ombudsman procedures, mediation is virtu-
ally unknown in Swiss dispute resolution practice as a method of resolving a 
dispute between a citizen and a public party.8  

f) Mediation at school 

The goal of school mediation is to avoid or reduce violence at school by 
teaching students to solve their conflicts and to act as a mediator in peer con-

_________ 

8  For mixed forms of mediation-ombudsmen procedures see: R. Steiner/A. Nabholz, 
Ombuds-Mediation: Mediation in der öffentlichen Verwaltung, insbesondere durch 
parlamentarische Ombudsstellen in der Schweiz, (Zürich: Schulthess, 2003). See 
also C. Guy-Ecabert, Procédure administrative et médiation: Inscription d’un modèle 
procédural dans un contexte en mutation, Diss. (Zurich/Basel/Genf: Schulthess, 
2002) at 88 et seq.; K. Siegwart, “Ombudsstellen und Mediation”, ZBL 2002, at 561 
et seq. 
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flicts.  Depending on the project, the students are trained either by their regu-
lar teachers or by an experienced mediator. 

The canton of Waadt has almost twenty years experience in school media-
tion.9 In the German part of Switzerland a number of projects have been ini-
tiated in the last five years. To date, the results of the initiatives have been 
promising. 

g) Mediation in criminal law (Victim-offender mediation) 

Victim-offender mediation is very much in its infancy in Switzerland.10 In 
the cantons of Zurich, Basel and Waadt a number of criminal matters have 
been mediated.  These cases concern minor offences such as insults, crimi-
nal damage and slight injuries, which are only prosecuted if the victim files a 
motion. 

No doubt mediation will play a much more significant role in criminal law in 
the future.  According to the new criminal law concerning young offenders, 
cases can be resolved if the victim and offender can reach an agreement in a 
mediation led by a neutral party (Art. 8 JStG). Furthermore a proposal for a 
new federal law on criminal procedure suggests that all offences, which are 
not to be prosecuted ex officio, can be the subject of mediation if both par-
ties agree (Art. 346 f. StPO VE).11 

In light of the extension of mediation into the criminal sphere, an association 
for mediation in criminal law (Verein Mediation im Strafrecht) was founded 
in 2001.  This association offers a list of trained mediators in this field and 
cooperates successfully with the criminal justice system. 

h) Commercial mediation 

In the last ten years considerable efforts have been made to introduce media-
tion into the resolution of commercial disputes.  The nature of the role of 
commercial mediation is indicated by the following developments. Today 
there are several mediation training programs available, which specialize in 
training commercial mediators; in Swiss and German business magazines 
_________ 

9 V. Clément, “Une conception de médiation scolaire en acte”, (2001) Forum Media-
tion 4 at 47. 

10 See F. Riklin (ed.), Mediation: ein Weg in der Strafjustiz, (Luzern: Caritas-Verl., Be-
reich Kommunikation, 2001) at 4. 

11 See the proposal for a new federal law of criminal procedure, 
http://www.bj.admin.ch/d/index.html link “Rechtssetzung/Vereinheitlichung Straf-
prozess”. 
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the advantages of mediation have been often described and promoted;  a 
Swiss Chamber of Commercial Mediation has been established; commercial 
law firms are strengthening their litigation teams by employing people with 
knowledge in mediation; and gradually one finds mediation clauses replac-
ing arbitration clauses in commercial contracts (see Part 7 c), below). 

Despite these efforts, the practice of mediation has not yet made a major 
impact in the business world.  No single mediator in Switzerland can claim 
that s/he has broad and extensive experience in commercial mediation.  To 
date there have been very few commercial mediation cases like the media-
tion between Swissair and their pilots in 1996.  Anecdotal evidence suggests 
that despite the initiatives outlined above, mediation is still not widely un-
derstood in business circles and, in particular, by most senior business man-
agers.  In fact, there is some suggestion that business managers may see me-
diation as a sign of weakness and inability to solve a dispute on their own. 

i) Mediation in long-term contractual relationships 

A special field of commercial mediation involves facilitating the resolution 
of conflicts in long-term contracts, such as contracts concerning information 
technology (IT).  For example, in a contract concerning the development and 
introduction of a new software for all business transactions of a bank, the 
parties may agree on mechanisms and processes to solve future disputes, 
which will almost certainly arise during the term of the contract.  In a recent 
case a large Swiss IT firm formed a steering committee with representatives 
from all parties and chaired by a mediator.  Disputes and changes to dispute 
management processes were negotiated in the steering committee group with 
the assistance of the mediator.12 

j) Online mediation 

To the author’s knowledge there are, to date, no Swiss-based online media-
tion platforms.  Swiss disputants are unlikely to make use of cross-border 
services in a significant way because of the risk of undermining the due 
process of law guaranteed by the legal jurisdiction.  Nevertheless, a clarifi-
cation of the legal basis for online mediation by the Swiss parliament would 
provide a welcome protection of the interests of Swiss consumers.13 

_________ 

12 On this point see I. Meier, “Der Anwalt als Gestalter von Konfliktlösungsverfahren. 
Kurzbericht über Mediation in der Schweiz”, (2001) AnwBl at 594 et seq. 

13 For example, F.M.R. Walther, “E-confidence in e-commerce durch Alternative Dis-
pute Resolution”, (2001) AJP at 755 et seq. 
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k) Summary 

In Switzerland, mediation carries some significance in family disputes and to 
a lesser extent in disputes involving private and public organizations.  In 
other fields of disputing, mediation practice is extremely limited.  Despite 
the current situation, the increasing number of mediation initiatives provides 
hope for a stronger and more solid mediation practice in the future. 

4. Organizations, Societies, Groups and Other 

Institutions of Mediation 

In Switzerland mediators are organized in various societies, groups and other 
institutions.  National organizations include: Schweizerischer Dachverband 
für Mediation (SDM), Schweizerischer Verein für Mediation (SVM), 
Schweizerische Kammer für Wirtschaftsmediation (SKWM), Mediations-
forum Schweiz (FH), Institut für Mediation (IFM), Verein Mediation im 
Strafrecht.  Regional institutions include: Groupement pro Médiation (GPM) 
in Geneva, Centro Coppia e Famiglia in Mendrisio, Association vaudoise 
pour la médiation familiale (AVMF), Mediation Center Zürich, Verein Me-
diation Region Basel, Arbeitskreis Mediation Schwyz and many others.  

The objectives of these national and regional institutions are to promote me-
diation amongst members of the public and to ensure a high standard in me-
diation as a profession.  All the aforementioned organizations offer continu-
ing professional education to their members and continue to create a net-
work for contacts between mediation professionals. 

5. Education Facilities and Standards 

There is a wide range of mediation information, education and training on 
offer throughout Switzerland. 

Several private and public institutions offer a complete education in media-
tion.  The most important are: Nachdiplomkurs Mediation in Wirtschaft, 
Umwelt und Verwaltung at the Fachhochschule Aargau; Nachdiplomkurs 
Mediation, Verhandeln und Konfliktmanagement at the Hochschule für So-
ziale Arbeit Luzern; Ausbildung in Wirtschaftsmediation at the Institut für 
Rechtswissenschaft und Rechtspraxis, University of St. Gallen and the Zent-
rum für Wirtschaftsmediation (ZWM); Basisausbildung in Mediation und 
Ausbildung in Familienmediation organized by the Institut für systemische 
Entwicklung und Fortbildung (IEF) in Zurich; Ausbildung in Familienmedi-
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ation at the Zentrum für Agogik (ZAK) in Basel; mediation education at the 
Fachhochschule für Soziale Arbeit in Berne; degree program European Mas-
ter in Mediation at the Institut Universitaire Kurt Bösch in Sion; mediation 
education at the Institut d’études Sociales in Geneva; and mediation training 
with law firm Egger, Philipps + Partner AG. 

Subject to a few exceptions, all of these programs guarantee an intensive 
education and training in mediation with an average of 200 contact hours.  
The content of most programs and the topics addressed are based on the Eu-
ropäische Charta der Ausbildung für Familienmediation im Bereich von 
Trennung und Scheidung.  

Since 1998, several Swiss university law faculties have introduced courses 
in mediation theory and practice, though it is not included in the general cur-
riculum. 

6. Forms and Standards of Mediation in Switzerland 

Just as there are no national training standards for mediation in Switzerland, 
there are also no official national standards for mediation practice. At the 
same time, a number of prominent schools of thought can be identified, and 
a uniform, unofficial acceptance of the fundamental principles of mediation 
seems to have developed throughout Switzerland. 

a) Different schools of mediation in Switzerland 

There are several different mediation schools in Switzerland.  A number of 
education programs are influenced by North American mediation schools.  
For example, the program at the Fachhochschule Aargau is based on the 
John M. Haynes model of mediation, with Larry Fong presenting a signifi-
cant part of the program.14  The training in St. Gallen, on the other hand, is 
orientated towards the approach of Gary Friedman and Jack Himmelstein.15  
In practice, however, one cannot discern a notable difference between me-
diator style based on the mediation models in which mediators have been 
trained.16 

_________ 

14  J. Haynes, G. Haynes and L. Sun Fong, Mediation: Positive Conflict Management, 
(New York: State University of New York Press, 2004). 

15  See the website of the Center for Mediation in Law: 
http://www.mediationinlaw.org/about.html. 

16 The author has worked together with students of both schools. 
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If there is a significant difference in conducting mediation, it stems rather 
from the professional background of the mediator than the school in which 
they have been trained.  For example, anecdotal evidence suggests that a 
lawyer has greater concerns about holding private caucuses with each of the 
disputing parties than, for example, a psychologist.  The reason behind this 
discrepancy can be traced back to the legal concept of natural justice and the 
right to be heard in a fair process (rechtliches Gehör), which strictly forbids 
the judge in a courtroom trial from meeting the parties separately.  On the 
other hand, a psychologist experienced in one-to-one settings in therapies 
and consultations has much less difficulty with such separate meetings.  In 
the context of family mediation, another characteristic difference in the me-
diation practice of psychologists and lawyers is the involvement of children 
in mediation.  Lawyers are much less likely to involve young children in 
mediation than psychologists. 

b) Principles of mediation 

In Switzerland there seems to be a general consensus on the fundamental 
principles of mediation.  These principles are expressed in the standards set 
by the organizations and institutions of mediation (for example, the Profes-
sional Rules of Mediation of the Swiss Lawyers Association and the Rules 
of the Swiss Chamber of Mediation).  These principles are: 

- Neutrality: A person should only act as a mediator if s/he is com-
pletely independent of both parties and has no interest in the outcome 
of the procedure.  In addition to neutrality one also speaks in German 
of ‘Allparteilichkeit’.  This means a mediator needs to have empathy 
with all parties rather than neutrality in the sense of a reserved or dis-
interested attitude. 

- Confidentiality: A basic principle also is confidentiality concerning 
all matters discussed in the mediation process (see Part 7 b), below). 

- Voluntariness: In Switzerland the overwhelming majority of media-
tion practitioners and scholars claim that a true mediation must be en-
tered into on a voluntary basis.  In other words, the parties must agree 
to go to mediation.  In practice, however, this is not always the case.  
While there is no mandatory court-referred mediation in Switzerland, 
all mediations are not entered into with the same level of voluntari-
ness.  For example, a mediation between employees of a corporation 
or a public unit is often more or less ordered by the employer.  Fur-
thermore, it is uncertain whether or not an offender would voluntarily 
enter into a mediation with a victim without the pressure of knowing 
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that punishment could be avoided or mitigated in the event of a medi-
ated settlement. 

- Right to self-determination: During the mediation process the right of 
the parties to self-determination must always be observed.  The par-
ties decide on the issues they want to mediate.  They agree on each 
step of the process proposed by the mediator and they have the right 
to stop the mediation at any time.  Finally, separate meetings with the 
mediator are acceptable only if both parties agree. 

7. The Legal Framework for Mediation in Switzerland 

Within the legal framework of mediation, two types of rules have to be dis-
tinguished: 

- Rules institutionalizing mediation by offering it directly to parties as 
an alternative to adjudication; 

- Rules which deal with mediation in a more indirect way.  For exam-
ple, rules concerning confidentiality, rules about the enforceability of 
contractual mediation clauses, rules establishing legal aid for media-
tion. 

a) Institutionalizing mediation by law 

i) Administrative law and criminal law 

The current draft for a new criminal procedural law and juvenile criminal 
law (see Part 3 g), above) provides for the introduction of institutionalized 
mediation into the criminal justice system.  Further, a number of cantonal 
constitutions (for example, Berne and Jura) have established mechanisms for 
the mediation of environmental disputes.  To date, however, no environ-
mental disputes have been mediated (see Part 3 e), above).   

ii) Divorce law 

As indicated earlier, the first draft of the new divorce law of 1998 contained 
a provision to compel the cantons to provide adequate facilities for media-
tion of divorce disputes.  The proposal was subsequently rejected due to the 
expenses that the cantons would have to incur to establish the mediation 
facilities.  Only the proposal for a witness privilege for family mediators 
successfully achieved a majority and was passed (Article 139 ZGB).   
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iii) Unification of Civil Procedure Law 

Currently the Swiss civil procedure law is not codified in a federal law but is 
still cantonal except for some written and unwritten federal rules. It is envis-
aged that this highly unsatisfactory situation will be remedied by a federal 
statute, which will be established in 2010. The proposal contains three me-
diations provisions: Art. 43 ZPO VE regarding the separation of judicial and 
mediator roles; Art. 116 ZPO VE which allows a court procedure to be 
stayed so that a mediation can take place and Art. 157 ZPO VE which pro-
vides mediators with the right to refuse to give evidence in relation to me-
diations they have conducted. While these provisions are a useful start to 
regulating mediation practice in the shadow of the courts, they provide in-
sufficient structural support for growing mediation practice in Switzerland.17 

In terms of the cantons, the situation is similar.  Cantonal procedural law to 
date has not regulated mediation, with the exception of the new Code of 
Procedural Law of the canton of Glarus, the first draft of which was written 
by the author.  The Code contains a section entitled Einverständliche Streit-
beilegung (resolving disputes without a judgment).  Article 160 of the Code 
provides that the court may refer cases to mediation (a settlement confer-
ence) to be conducted by a third person not connected to the court.  Further-
more, the parties can ask the court (without filing an action) to approve an 
out-of-court settlement.  With such an approval the settlement is as enforce-
able as a regular judgment. 

b) Rules concerning confidentiality 

i) Issues 

The primary legal issues in Switzerland concerning confidentiality are listed 
below: 

- Is there a witness privilege for mediators? 

- Can a mediator be forced to disclose documents drafted in the course 
of a mediation? 

_________ 

17  For criticisms of the proposed federal law and concrete suggestions for its improve-
ment, see I. Meier, Vorentwurf für eine Schweizerische Zivilprozessordnung – 
Überblick mit Kritik und Änderungsvorschlägen, (Zürich/Basel/Genf: Schulthess, 
2003); I. Meier, Mediation und Möglichkeiten ihrer Förderung durch den Gesetz-
geber, recht 2004, at 1 et seq.; also J. Peter, “Mediation in der eidgenössische ZPO”, 
Anwaltsrevue 2/2004, at 42 et seq.  
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- How enforceable are contractual clauses attempting to establish wide 
ranging confidentiality relating to documents, information, parties 
and representatives in a mediation? 

ii) Summary of the position under Swiss law 

Swiss federal and cantonal law answers the issues outlined above in the fol-
lowing way: 

1) In a divorce dispute a mediator is protected by a strict privilege according 
to federal law (Article 139 ZGB).  This means that a mediator cannot be 
called as witness in a subsequent trial.  Furthermore, it would appear that 
the mediator cannot be asked to disclose documents created during the 
mediation process.  However, there has not been any court ruling on this 
issue.18 

2) In other disputes, an attorney who acts as a mediator can claim attorney 
privilege for the mediation process.  Therefore the mediator is only 
obliged to act as a witness or disclose documents from the mediation if 
both parties agree.  However under the proposed federal law the attorney 
has the right to refuse to give evidence even if both parties agree (Art. 13 
Attorneys-at-Law Act (BGFA)). 

3) A non-lawyer mediator can only claim privilege if the cantonal law con-
cedes one.  The law of the canton of Zurich (as is the case in the majority 
of cantons) only provides a limited privilege for professions, such as me-
diation, which require confidentiality in order to fulfill their duties.19  
Accordingly, the court can grant the privilege if it considers it to be in the 
interests of justice and fairness in the context of the legal action.  There 
is, however, no leading case on this point. 

4) According to the overwhelming opinion of Swiss courts and scholars, 
contractual clauses, which reflect the parties’ agreement that a mediator 
cannot be subpoenaed to appear as a witness and that information dis-
closed during a mediation process cannot be used in subsequent legal 
proceedings, are not enforceable.  Accordingly, even where the parties 
include terms to this effect in a written contract between themselves and 
the mediator, a party may still be able to submit facts and evidence 

_________ 

18 M. Leuenberger, “Praxiskommentar Scheidungsrecht”, in: I. Schwenzer (ed.), 
(Basel: Helbling & Lichtenhahn, 2000), Article 139, No. 11. 

19  See also Art. 157 of the proposal for a new federal statute for civil procedure law 
above 7 a) iii).   
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brought to light in a mediation in subsequent proceedings and, in certain 
circumstances, subpoena the mediator to appear as a witness. 

c) Enforceability of a contractual mediation clause 

The past few years have seen an increase in the number of mediation clauses 
in commercial contracts.  According to these clauses, the parties agree, in the 
event of a dispute, to attempt mediation before litigation.  Further, according 
to the clauses, legal action can only be taken if a settlement is not possible 
within a certain period of time. 

According to overwhelming scholarly opinion and court decisions on this 
issue, such mediation clauses are valid but not enforceable.  This means that 
the disputing parties can take legal action at any time they choose.  At the 
same time, if one party chooses to litigate before attempting mediation, that 
party, in theory, may be liable for damages.20 

d) Legal aid for mediation 

A crucial point for the future success of mediation is the question of legal 
aid.21 To date Swiss law has not offered legal aid to disputing parties who 
choose to mediate rather than litigate.  In 1999 the cantonal legislator em-
powered the government of Zurich to enact laws for the provision of legal 
aid in family mediation (§ 89a ZPO).  Accordingly, the canton of Zurich is 
currently considering the introduction of legal aid for mediation of family 
disputes in the future. 

8. Lawyers and Mediation 

Initially Swiss lawyers were not very enthusiastic about mediation, though 
this attitude has changed dramatically.  Lawyers are now lobbying on behalf 
of mediation, perhaps to insure their share of the prospective future market 
of alternative dispute resolution.  This is indicated by the following facts: 

- In the official list of the SAV (Swiss Lawyers Association) 266 out of 
7160 lawyers cite mediation as one of their areas of specialization. 

_________ 

20 Concerning this question see H. Eiholzer, Die Streitbeilegungsabrede; Ein Beitrag 
zu alternativen Formen der Streitbeilegung, namentlich zur Mediation, Diss. 
Freiburg Schweiz: Univ.-Verlag, 1998), at No. 541 et seq. 

21 See P. Krepper, “Unentgeltliche Mediatoren für geldwerte Konfliktlösungen”, 
(2000) AJP at 803 et seq. 
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- The SAV has created a title of Mediator SAV in order to give its 
members an advantage in the mediation market.  The requirements 
for this title are a training course of at least eighty hours and atten-
dance at a one day seminar on special issues arising for lawyer media-
tors.  In 1999 a group of Zurich lawyers founded the Swiss Chamber 
of Business Mediation. 

- There are family/divorce lawyers, who offer mediation in cooperation 
with psychologists in all cantons of Switzerland. 

- In mediation training programs across the board, the majority of par-
ticipants are drawn from the legal profession. 

9. Future of Mediation in Switzerland 

The Swiss mediation landscape today can be summarized as high supply 
versus low demand.  The practice of mediation has acquired some signifi-
cance in family disputes and, to a lesser extent, in workplace disputes be-
tween private and public organizations. 

What will Swiss mediation look like in the future? It is the author’s opinion 
that with the growing general awareness of mediation amongst potential 
disputants, advocates and mediators, the number of mediation cases will 
automatically rise.  The reservations of the commercial world will gradually 
dissolve, as the success of commercially mediated cases becomes more 
widely known. 

If integrated into the legal system as a form of court-related dispute resolu-
tion, mediation will make a quantum leap in terms of its practice and the 
disputing culture of the Swiss.  As a starting point, the settlement confer-
ences of the justices of the peace provide an ideal forum for mediation.22  
Justices of the peace are neutral, they typically do not possess decision-
making power and they can guarantee confidentiality because they are sepa-
rate from the trial court.  In many cases, mediation could replace the tradi-
tional settlement conferences at court and the mediation of disputes could be 
delegated to external third party neutrals, who would not be involved in any 
subsequent proceedings (as provided in the Code of Procedural Law of the 
canton of Glarus).  The ombudsman model of the City of Zurich indicates 
that these institutions are also highly suitable fora for mediation. 

_________ 

22  I. Meier & C. Duve, “Vom Friedensrichter zum Mediator, Einführung von Mediation 
in bestehende Institutionen der Streitschlichtung”, (1999) SJZ 95 at 160 et seq. 
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In bringing this chapter to a conclusion, it is important to emphasize that 
adjudication has never played a significant role in Switzerland.23  Most dis-
putes are solved by negotiation, conciliation or other forms of consensus-
based dispute resolution.  Therefore, one cannot expect that mediation is 
likely to significantly reduce the number of court cases in the future.  What 
one can expect, however, is that mediation will increase the number of set-
tlements, which are qualitatively sustainable and satisfying for both parties.  
In short, the focus of mediation in Switzerland is not the use of mediation 
instead of adjudication; but rather the use of mediation in addition to nego-
tiation and conciliation. 

_________ 

23  I. Meier, Swiss Civil Justice in Crisis, (Oxford: Oxford University Press, 1999) at 
475 et seq.; the average settlement rate reached in front of justices of peace and 
judges of other courts is 79%. 

 


